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CHAPTER 5: Urgent applications, Review applications and Appeals to the Labour Appeal Court.

5.1 Urgent interim relief in the Labour Court

Similar to the Industrial Court in the previous dispensation, the Labour Court has jurisdiction to grant urgent relief in terms of the Rule 8 of the Rules for the conduct of proceedings in the Labour Court.

It would reasonably be expected that the Labour Court would follow the same guidelines set by the Industrial Court for granting a remedy for urgent relief in certain circumstances.

The Labour Court would in normal circumstances not be obliged to grant a remedy for urgent relief for merely re-instatement or compensation.  Additional circumstances should be established, such as loss of accommodation as part of the employee’s dismissal, where a clear right of a party has been affected. The Court was, in circumstances such as application for urgent relief during industrial action, reluctant to interfere with the parties to use power play by means of collective industrial actions, which is part of the collective negotiation.  In some circumstances the Court has required that the parties must have reached an impasse before granting such urgent relief.

Urgent relief was also granted in circumstances where the employer has victimised the employees and accordingly undermines the trade union’s support base and negotiating power (see Atlantis Diesel Engines judgement).  Relief was also granted in circumstances where the trade union has called for a boycott before a deadlock at the negotiations has been reached, or in circumstances where a premature collective embargo on overtime work has been called for prior to any deadlock being reached.

The question may be asked whether a legal duty to negotiate to avoid an unfair labour practice, still forms part of the new dispensation.  Adequate powers have been granted to trade unions to obtain all relevant information, to be consulted on certain issues and to participate in decision making in certain circumstances.

Criteria for the granting of urgent relief

It might be expected that the Labour Court would apply the High Court guidelines in respect of urgent relief.

The guidelines require that the applicant must show that:

a)
either a clear right or the right which is, although open to some doubt, prima facie established, is being infringed (or that the threat of such infringement exists),

b)
there is a well-grounded apprehension that the applicant will suffer irreparable harm if the urgent relief is not granted,

c)
the applicant has no other satisfactory remedy,

d)
the balance of convenience favours the applicant.

In the matter Webster v Mitchell 1948(1) SA1186 (W), the Court followed the approach that:

“the proper manner of approach I consider is to take the facts as set out by the applicant, together with any facts set out by the respondent which the applicant cannot dispute, and is considered whether, having regard to the inherent probabilities, the applicant could on those facts obtain final relief at trial.  The facts set up in contradiction by the respondent should then be considered.  If serious doubt is thrown on the case of the applicant, he could not succeed in obtaining temporary relief, for his right, prima facie established, may only be open to some doubt.

The Court should also give proper consideration to factors of fairness, extrinsic to those not inherent in the High Court requirements.  A need for urgency should also exist, without which the Court may deny the granting of an order.

The Court retains an overall discretion, which it must exercise in a judicial way, to grant or refuse an order, even if the other requirements for the granting of an order have been met.

The mere loss of income in dismissal cases does not constitute irreparable harm, since it is a normal consequence of any dismissal.  The loss of accommodation can, however constitutes irreparable harm.

The requirement that no other satisfactory remedy must be available to the applicant was normally in the past flawed by the availability of the status quo order in terms of section 43 of the previous Act.  As this interim reward does not form part of the existing Act, the Court may be more prepared to be persuaded in this regard.

The applicant must prove that he will suffer greater harm or prejudice if the relief is not granted than the respondent will suffer if the relief is granted, therefore proving that the balance of convenience favours the applicant.  As stated above, it is important that the Court firstly have to find that the action instituted did construe an unfair act, such an unfair dismissal or a procedurally unfair labour practice, before a relief will be granted.  The said requirements in terms of the Act should still apply, except in exceptional circumstances.  Therefore the Labour Court may refuse to determine any dispute (other than an appeal or review the Court) if the Court is not satisfied that an attempt has been made to resolve the dispute through conciliation (see section 157(4)(a)).

Furthermore, it is apparent that the relief should only be granted in circumstances where such remedy required is necessitated by urgency.  It is difficult to set guidelines in this regard and distinctions drawn between levels of urgency.  The general principle is that the degree of relaxation should not be greater than the existence of the case demands.  The facts underlying the urgency should be dealt with in the supporting affidavits.  Irreparable harm caused or that might be caused by the other party’s actions might be adequate reason to establish urgency.

Procedure

The particulars that should be contained in application for section 158(1)(a)(i) order is as set out in Rule 8, read together will the applicable provisions contained in Rule 7.  The application for urgent relief should contain a notice of application inclusive of the following information:

a)
the title of the matter,

b)
the case number assigned to the matter by the registrar,

c)
the relief sought,

d)
an address of the party delivering the document and which that party will accept notices and service of all documents in the proceedings,

e)
a notice advising the other party that if it intends opposing the matter, that the party must deliver an answering affidavit within 14 days after the application has been served, failing which the matter may be heard in the party’s absence and an order for costs may be made, and

f)
a schedule listing the documents that are material and relevant to the application.

An application must be brought on notice to all persons who have an interest in the application.

A party that applies for urgent relief must file an application that complies with the requirements of rules 7(1), 7(2), 7(3) and, if applicable, 7(7). The application must be supported by an affidavit, which contains:

a)
the names, description and addresses of the parties,

b)
a statement of the material facts, in chronological order, on which the application is based, which statement must be sufficiently particular to enable any person opposing the application to reply to the document,

c)
a statement of the legal issues that arise from the material facts, which statement must be sufficiently particular to enable any party to reply to the document, and

d)
the relief sought.

The affidavit in support of the application must also contain:

a) the reasons for urgency and why urgent relief is necessary,

b) the reasons why the requirements of the Rules were not complied with, if that is the case, 

c) if a party brings the application in a shorter period than the period in terms of section 68(2), (that is 48 hours requirement in terms of the protected strike), the party must provide reasons why a shorter period of notice should be permitted,

d) the party bringing the application must sign the application.
Thereafter, the registrar must fix a date, time and place for the hearing of the application, whereafter the party bringing the application must serve a copy of the application, together with the information obtained from the registrar, on the respondent.

In terms of Labour Court Rule 8(5) as soon as the registrar has allocated a date, time and place for the hearing, the party bringing the application must serve a copy of the application, together with the information obtained from the registrar, on the respondent.

Any party who has notified the registrar in terms of sub-rule (7) may appear before the court and be heard at the hearing, except that at any stage of the proceedings, on good cause shown, the court may allow any person who is cited as a party but who failed to notify the registrar as required by sub-rule (7), to appear to be heard on whatever terms the court may decide.

Unless otherwise ordered a respondent may anticipate the return date of an interim interdict on not less than 48 hours' notice to the applicant and the registrar.

The party bringing the application must satisfy the Court where the application is heard that a copy of the application has been served on the respondent, or that sufficient and adequate notice of the contents of the application was brought to that party’s attention by other means.

As soon as possible after the application has come to the other party’s notice, he should notify the registrar and the party bringing the application on his intent to oppose the application, by making any representations concerning the application.

Such party may appear before the Court and be heard at the hearing.  At any stage of the proceedings, on good cause shown, the Court may allow any person who is cited as a party but who failed to notify the registrar on his intent to oppose the application, or to make a representation concerning the application, to appear to be heard on whatever terms the Court may decide.

The Court must deal with an urgent application in any manner it deems fit, and may make an order as to costs.

Further particulars that might also be included in the application may be particulars of the Bargaining Council concerned, the date and manner of proposed notice to the respondent or if the applicant intends dispensing with the giving of notice and the reason therefore, a description of the alleged unfair conduct or dismissal giving arise to the dispute, the date or intended date of referral of the dispute to the bargaining council or the CCMA.

Proof of service of a copy of the application should be submitted at the hearing.

The giving of inadequate notice is legally repulsive and should only be allowed in extreme cases, for example, when the notice may precipitate the very harm the applicant seeks to avoid.  The principle is that the Court will grant ex parte orders in exceptional circumstances, such as where the respondent could not be persuaded to be represented at the Court.  The opportunity should be created for the parties to come to Court and possibly reach a settlement.

The Court may decide to grant an interim order, subject to a rule nisi, calling on the respondent to give reasons why the order should not be confirmed at a later date.  In certain circumstances the return date could be anticipated by 72 hours notice.

Conclusion

The preparation and institution of an application for an urgent relief or interdict is a speedy exercise, which might put tremendous strain on the applicant to compile the application and to meet all the legal requirements.  At the same time proper research into the prospects of succeeding in such an order should not be negated.

5.2 Application for review of any grant that is permissible in law in terms of section 158(1)(g) and reviews of arbitration awards of the Commission in terms of section 145

The aim of a review at the Labour Court is to rectify an award that was granted at the arbitration.  Judgements of the Labour Court may also be taken on review as well as on appeal. Arbitration awards may  not be taken on appeal.

The primary difference between an appeal and a review is that an appeal is lodged on the result of a hearing whereby a review is based on the method used to reach a conclusion.  An exception may exist whereby the Labour Court may grant a review on the merits of the arbitration order, which may be considered to be similar to that of an appeal.

The normal grounds for review; as referred to in section 24 of the High Court Act includes the following:

a)
absence of jurisdiction on the part of the arbitration,

b)
interest in the course, bias, malice or corruption on the part of the presiding judicial officer,

c)
gross irregularity in the proceedings, and

d)
allowing  of inadmissible or incompetent evidence or rejection of admissible or competent evidence.

Procedure

In appeals where the appeal is restricted to the merits or description of the events, further evidence may be presented as irregularities is expected to be reflected on the minutes of arbitration.

In terms of section 145, any party to a dispute who alleges a defect in an arbitration proceeding under the auspices of the commission may apply to the Labour Court for an order setting aside the arbitration award:

a)
within 6 weeks of the date that the award was served on the applicant, unless the alleged defect involves corruption, or

b) if the alleged defect involves corruption, within 6 weeks of the date the applicant discovers the corruption.

The Labour Court may on good cause shown condone the late filing of an application in terms of subsection (1).

(See section 145(1A)).

The grounds for review in terms of the Act include that the Commissioner committed misconduct in relation to the duties of the Commissioner as an arbitrator, or committed a gross irregularity in the conduct of the arbitration proceedings, or exceeded the Commissioner’s powers or that an award has been improperly obtained.

These guidelines provide broad parameters within which the arbitration may be taken on review.

The Labour Court may stay the enforcement of the award pending its decision.

In terms of Rule 7A, a review is instigated by an application that must be brought on notice to the person or body and to all other affected parties. The application is supported by an affidavit.  

The notice application in terms of Rule 7A(2) must -

(a)
call upon the person or body to show cause why the decision or proceedings should not be reviewed and corrected or set aside;

(b)
call upon the person or body to dispatch, within 10 days after receipt of the notice of motion, to the registrar, the record of the proceedings sought to be corrected or set aside, together with such reasons as are required by law or desirable to provide, and to notify the applicant that this has been done; and

(b)  be supported by an affidavit setting out the factual and legal grounds upon which the applicant relies to have the decision or proceedings corrected or set aside.

On receipt of the record and reasons, the applicant must furnish the registrar and each of the other parties with a copy of the record or portion of the record, as the case may be, and a copy of the reasons filed by the person or body.

The applicant must within 10 days after the registrar has made the record available either-



(a)
by delivery of a notice and accompanying affidavit, amend, add to or vary the terms of the notice of motion and supplement the supporting affidavit; or



(b)
deliver a notice that the applicant stands by its notice of motion.

Any person wishing to oppose the granting of the order prayed in the notice of motion must, within 10 days after receipt of the notice of amendment or notice that the applicant stands by its notice of motion, deliver an affidavit in answer to the allegations made by the applicant.




The applicant may file a replying affidavit within 5 days after receipt of an answering affidavit.


.
5.3 Appeals to the Labour Appeal Court
In terms of Labour Court rule 9 appeals must be noted by filing a notice of appeal with the registrar.

Unless an Act otherwise provides, the notice of appeal must be filed within 10 days of the date on which the person filing the notice of appeal is notified of the decision that is the subject of the appeal.

A copy of the notice of appeal must be served on all interested parties.

The notice of appeal must set out -



(a)
the particulars of the decision that is the subject of the appeal;



(b)
the findings of fact that are appealed against; and



(c)
the conclusions of law that are appealed against.

The appellant must deliver concise written representations in respect of the appeal within 10 days of receipt of the written record and reasons.

The respondent in an appeal may deliver concise written representations in respect of the appeal within 10 days of delivery of appellant's written representations in terms of sub-rule (6).

When the registrar receives representations delivered in terms of sub-rule (7) or the time limit for delivering these representations lapses, whichever occurs first, the registrar must allocate a date for the hearing of the appeal.

5.4 Applications at the CCMA

	PART SIX

APPLICATIONS

31, How to bring an application

(1) This rule applies to any -

(a) application for condonation, joinder, substitution,

variation or rescission;

(b) application in a jurisdictional dispute;

(a) other preliminary or interlocutory application.

(2) An application must be brought on notice to all persons

who have an interest in the application.

(3) The party bringing the application must sign the notice of

application in accordance with rule 4 and must state -

(a) the title of the matter:

(b) the case number assigned to the matter by the

Commission;

(c ) the relief sought;

(d) the address at which the party delivering the

document will accept delivery of all documents and

proceedings;

(e) that any party that intends to oppose the matter

must deliver a notice of opposition and answering

affidavit within fourteen days after the application

has been delivered to it;

(f) that the application may be heard in the absence of

a party that does not comply with sub-paragraph (e);

(g) that a schedule is included listing the documents

that are material and relevant to the application.

(4) The application must be supported by an affidavit. The

affidavit must clearly and concisely set out -

(a) the names, description and addresses of the parties;

(b)a statement of the material facts, in chronological

order, on which the application is based, in sufficient

detail to enable any person opposing the application

to reply to the facts;

( c) a statement of legal issues that arise from the

material facts, in sufficient detail to enable any party

to reply to the document;

(d) if the application is filed outside the relevant time

period, grounds for condonation in accordance with

rule 9; and

(e) if the application is brought urgently, the

circumstances why the matter is urgent and the

reasons why it cannot be dealt with in accordance

with the time frames prescribed in these rules.

(5)(a) Any party opposing the application may deliver a

notice of opposition and an answering affidavit within

fourteen days from the day on which the application

was served on that party.

(b) A notice of opposition and an answering affidavit

must contain, with the changes required by the

context, the information required by subrules (3) and

(4) respectively.

(6)(a) The party initiating the proceedings may deliver a

replying affidavit within seven days from the day on

which any notice of opposition and answering

affidavit are served on it.

(b) The replying affidavit must address only issues

raised in the answering affidavit and may not

introduce new issues of fact or law.

(7) A commissioner may permit the affidavits referred to in

this rule to be substituted by a written statement.

(8) In an urgent application, the Commission or a

commissioner -

(a) may dispense with the requirements of this rule; and

(b) may only grant an order against a party that has had

reasonable notice of the application.

(9)(a) The Commission must allocate a date for, the

hearing of the application once a replying affidavit is
delivered, or once the time limit for delivering a

replying affidavit has lapsed, whichever occurs first.

(b) The Commission must notify the parties of the date,

time and place of the hearing of the application.

(c ) Applications may be heard on a motion roll.

(10) Despite this rule, the Commission or a commissioner may

determine an application in any manner it deems fit.



	32. How to apply to vary or rescind arbitration awards or rulings
(1) An application for the variation or rescission of an
arbitration award or ruling must be made within fourteen
days of the date on which the applicant became aware
of-
(a) the arbitration award or ruling; or
(b) a mistake common to the parties to the
proceedings.
(2) A ruling made by a commissioner which has the effect of
a final order, will be regarded as a ruling for the purposes
of this rule.


	33. How to apply to refer a dismissal dispute to the Labour Court
( I ) An application in terms of section 191(6) of the Act to
refer a matter to the Labour Court, must be delivered -
(a) within ninety days of a certificate that the dispute
has not been resolved being issued; or
(b) by a party that has not requested arbitration, within
fourteen days of the referral for arbitration being
filed.
(2) Despite subrule (I), a party that requests arbitration may
not thereafter make an application in terms of section
I91 (6).
(3) The application must state the grounds on which a party
relies in requesting that the dispute be referred to the
Labour Court.
(4) If any party to the dispute objects to the matter being
referred to the Labour Court, that party must state the
grounds for the objection within seven days of receipt of
the application.
(5) The Commission must notify the parties of its decision in
terms of section 191(8) within fourteen days of receiving
the objection.
(see CCMA rule 31 to 33 promulgated on 1 August 2002 in 

Government Gazette no 23611 dated 25 July 2002)


5.5 Procedures not specifically provided for in other Labour Court rules

The requirements for such orders entail that an application together with affidavits must be filed, except where applications deal only with procedural aspects, only the application.

The Court has brought discretion on which procedure it may adopt that it deems appropriate in the circumstances.

The Labour Court may issue practice directions, for example see Practice Direction 1 of 1997, further providing requirements for the conduct in the Labour Court.

PRACTICE DIRECTION 1 OF 1997

The Judge President of the Labour Court issued the following practice direction on 27 February 1997.

1
Legal practitioners are required to robe when appearing in the Labour Court (see Practice Direction 1 of 1996). In addition, the dress code for attorneys is that male practitioners must wear a dark suit, a white shirt and a tie, and female practitioners must wear a dark outfit. Blouses must be white.

2
In motion proceedings, including urgent applications, practitioners must prepare a typed copy of the draft order sought and, where possible, have the draft order or notion of motion available on stiffy disc (in ASCII or WordPerfect 6) (in order to facilitate the issuing of orders).

Further attention is also be drawn on the definition in Rule 1 regarding the meaning of the word “day”, the provision contained in Rule 6(4) regarding postponements, matters struck off the roll, joining of parties, intervention as applicant or respondent, amendment of citation and substitution of parties, consolidation of proceedings, as further referred to in the Court rules.

Interlocutory applications:

In terms of Labour Court rule 13, the following applications must be brought on notice, supported by affidavit:



(a)
Interlocutory applications;

(b)
other applications incidental to, or pending, proceedings referred to in these rules that are not specifically provided for in the rules; and

(c)
any other applications for directions that may be sought from the court.

The requirement in sub-rule (1) that affidavits must be filed does not apply to applications that deal only with procedural aspects.

 If a situation for which these rules do not provide arises in proceedings or contemplated proceedings, the court may adopt any procedure that it deems appropriate in the circumstances.

In the exercise of its powers and in the performance of its functions, or in any incidental matter, the court may act in a manner that it considers expedient in the circumstances to achieve the objects of the Act.

Withdrawals and postponements:

In terms of Labour Court rule 13 a party who has initiated proceedings and wants to withdraw the matter must deliver a notice of withdrawal as soon as possible.

If costs are not tendered any other party may apply on notice for costs.

If the parties reach a settlement, the party who initiated the proceedings must notify the registrar of the settlement as soon as possible.

If the parties agree to postpone the hearing, the party initiating the proceedings must notify the registrar as soon as possible.
Heads of argument

In terms of Labour Court rule 18 the court may at any time call on the parties to deliver concise heads of argument on the main points that they intend to argue.

The heads of argument must-

(a)
include a chronology of the material facts;

(b)
in its first reference to a factual allegation contain a page and paragraph or line reference to the record or bundle of documents;

(c)
include a list of the authorities referred to in the heads of argument;

(d)
in its first reference to a text book specify the author, title, edition and page number (in that order for example: Smith, Labour Law, 2nd ed, 44); and

(e)
in its first reference to a reported case must contain the full name of the case, the year, volume, commencement page, division of the court, and page and margin reference to which specific reference is made (for example: National Union of Hotel Workers Smith (Pty) Ltd 1990 1 SA 127 (A) 130 (D); Jones v Clark (Pty) Ltd a.o. (1990) 15 ILJ 1010 (LAC) 1031D).

PRACTICE DIRECTION 1 OF 1997

3
The following directions apply to heads of argument, whether in appeals, reviews, motion proceedings or trials:

3.1
The first reference to a factual allegation must contain a page and paragraph or line reference to the record or bundle of documents.

3.2
The first reference to a textbook must specify the author, title, edition and page number (in that order). Example: Smith Labour Law 2 Ed at 44.

3.3 The first reference to a reported case must contain the full name of the case, the year, volume, commencement page, division of the court, and page and margin reference to which specific reference is made. 

Examples. National Union of Hotel Workers & others v Smith (Pty) Ltd 1990 (1) SA 127 (A) at 130D; Jones v Clark (Pty) Ltd & others (1990) 15 ILJ 1010 (LAC) at 1013D.

Partnerships, firms and associations:

In terms of Labour Court rule 20 a partnership, firm or unincorporated association may be a party to any proceedings in its own name and proceedings may be initiated against it by any other party.

A party in proceedings against a partnership, firm or unincorporated association need not allege the names of the partners, owner, members or office-bearers.

 (a) Any party to proceedings, initiated by or against a partnership, firm or unincorporated association, may notify the other party to provide it within 10 days of the of service of the notice with the names and addresses of the partners, owner, members or office-bearers of the partnership, firm or unincorporated association and a copy of its constitution at the date on which the cause of the proceedings arose.

(b) A partnership, firm or unincorporated association that has been served with a notice in terms of paragraph (a) must comply with it within the specified period.

(c) Once the necessary information has been furnished, the partners, owner, members become parties to the proceedings.

(d) In the event of a dispute about the identity of a partner, owner, member or officebearer the court may, on application, decide the issue.

If proceedings are instituted against a partnership, firm or unincorporated association and it appears that since the cause of the proceedings it has been dissolved, the proceedings continue against the persons alleged to be or stated by the partnership, firm or association to be partners or members.

Execution in respect of a judgment against a partnership, firm or unincorporated association must first be levied against its assets and, after excussion, against the private assets of any person held to be or estopped from denying being a partner or member as if judgment had been entered against that person.
Consolidation of proceedings

The court may make an order consolidating any separate proceedings pending before it if it deems the order to be expedient and just.

The court may make an order of its own motion or on application by any interested party.
Pagination

In all opposed proceedings, including applications for urgent relief, the documents that are filed with the registrar must be paginated by the party initiating the proceedings.

 The party initiating the proceedings must compile and deliver an index before the matter is heard.

The parties must ensure that their copies of the documents filed with the registrar. 

Other CCMA rules regarding Join and substitute parties; correct citation; consolidation.  

	26. How to join or substitute parties to proceedings

(I) The Commission or a commissioner may join any number

of persons as parties in proceedings if their right to relief

depends on substantially the same question of law or fact.

(2) A commissioner may make an order joining any person as

a party in the proceedings if the party to be joined has a

substantial interest in the subject mz.tter of the

proceedings.

(3) A commissioner may make an order in terms of subrule

(2) -

(a) of its own accord;

( b ) on application by a party; or

(c) if a person entitled to join the proceedings applies

at any time during the proceedings to intervene as

a party.

(4) An application in terms of this rule must be made in terms

of rule 31.

(5) When making an order in terms of subrule (2), a

commissioner may -

(a) give appropriate directions as to the further

procedure in the proceedings; and

(b) make an order of costs in accordance with these

rules.

(6) If in any proceedings it becomes necessary to substitute a

person for an existing party, any party to the proceedings

may apply to the Commission for an order substituting

that party for an existing party, and a commissioner may

make such order or give appropriate directions as to the

further procedure in the proceedings.

(7) An application to join any person as a party to

proceedings or to be substituted for an existing party must

be accompanied by copies of all documents previousty

delivered, unless the person concerned or that person’s

representative is already in possession of the documents.

(8) Subject to any order made in terms of subrules (5) and

(6), a joinder or substitution in terms of this rule does not

affect any steps already taken in the proceedings.

27. How to correct the citation of a party

If a party to any proceedings has been incorrectly or defectively

cited, the Commission may, on application and on notice to the

parties concerned, correct the error or defect.

28. When the Commission may consolidate disputes

The Commission or a commissioner, of its own accord or on

application, may consolidate more than one dispute so that the

disputes may be dealt with in the same proceedings.
(see CCMA rule 26 to 28 promulgated on 1 August 2002 in 

Government Gazette no 23611 dated 25 July 2002)


