PAGE  
3

CHAPTER 3: PRE-ARBITRATION

3.1 Preparing for Litigation

The next step in the process is for the party who initiated the dispute to refer the matter for arbitration (if pre-dismissal procedure or con-arb procedure were not followed (see chapter 1)). In terms of section 133(2), disputes should be referred for arbitration if so required by the Act, or where all the parties consent in writing to arbitration under the auspices of the Commission. The parties may also decide to rather have the matter referred for private arbitration after such an agreement had been concluded. This procedure may fall outside the scope of the LRA.

The reference to arbitration includes arbitration-

(a)
under the auspices of the Commission;


(b)
under the auspices of an accredited council;


(c)
under the auspices of an accredited agency;


(d)
in accordance with a private dispute resolution procedure.

3.2 Selection: Arbitration or Labour Court

In terms of section 191(5), the Commission or Council must arbitrate the dispute at the request of the employee if the reason for the alleged unfair dismissal is related to the employee’s conduct or capacity; or the reason for dismissal is that the employee made the continued employment intolerable (constructive dismissal); or employee does not know the reason for dismissal.

	
	
	Nature of issues in dispute
	
	
	

	
	
	
	
	
	

	Labour Court
	Arbitration
	Pre-dismissal arbitration


	Conciliation-arbitration
	
	Private Arbitration

	
	
	
	
	
	

	· Operational requirements

      [189;189A]
	· Dismissal: conduct/

      capacity
	Dismissal: conduct/

capacity only.

By agreement
	Probation:    Dismissals;

ULP, 

or

By agreement
	
	By mutual agreement

	· Automatically unfair dismissals 

      [187]
	· Unfair Labour Practice


	
	
	
	

	Dismissal: Protected strike

Non- striker refusal dismissal

Lock-out dismissal

Dismissal: while exercising right

Pregnancy dismissals

Dismissal: Unfair discrimination

Transfer dismissals

Dismissal: Protected Disclosures act


	Promotion, Demotion, Probation procedure, Trainig, provision of Benefits

Unfair suspension, Disciplinary action (non-

dismissal)

Non-reinstatement with agreement

Protected Disclosures Act action

[186(2);191(5)(a)(iv)]


	
	
	
	

	· Unprotected strike not according to Chapter IV
	· Dismissal after maternity leave

[186(1)(c)]
	
	
	
	

	· Disputes referred to the Court with the Director: CCMA’s consent in terms of sect 191(6)
	· Selective re-employment

      [186(1)(d)]
	
	
	
	

	· [see also

      191(5)(b)]
	· Constructive dismissal

      [186(1)(e)]
	
	
	
	

	· Unfair Labour Practice: setion 3 of Protected Disclosur-es Act

            [191(13)]
	· Transfer on

      less favourable    terms [186(1)(f)]


	
	
	
	

	Contract of employment

[77 and 77A of the Basic Conditions of Employment Act]
	· No reason for dismissal

      given
	
	
	
	

	BCEA claim

[74(2) of the BCEA read with section 191 of the LRA]
	· [see also 191(5)(a)]
	
	
	
	

	Employment Equity Act
	· Disputes of mutual interest  [sect 134]
	
	
	
	

	Skills Levies Act
	· Dispute about the interpre-

      tation or            application

of a written collective agreement (see sect 24)
	
	
	
	

	
	· All parties consent to arbitration

[115(1)(b)(ii), 133(2)(b), 141(1)]
	
	
	
	

	
	· Operationa Require-

ments

     By

     Agreement

     [191(12)]
	
	
	
	

	
	· Disputes transferred by the Labour Court to CCMA

[158(2)]
	
	
	
	

	
	· BCEA claim

     [74(2) of the     BCEA read with section 191 of the LRA]
	
	
	
	

	
	· Severance pay

      [41 BCEA]
	
	
	
	


Bargaining Council or CCMA disputes:

	Must refer disputes within BC to BC for Arbitration:
Freedom of association [9]
Strikes and lock-outs [64(1)]

Disputes precluded from participation in Strikes or Lock-outs [74]

Unfair dismissals [191]

Severance pay [196?] [BCEA 41]

Unfair labour practices [Schedule 7, item 2?] [191]
 Application of Collective Agreements [133A]

	May not refer disputes within BC to BC for Arbitration but to CCMA: 

Organisational rights [16, 21 and 22]

CA without procedure /party frustrates [24(2) to (5)]

Agency shops / Closed shops [24(6),(7)]

disputes about determinations made by the Minister in respect of proposals made by a statutory council (see section 45); disputes about the interpretation or application of collective agreements of a council whose registration has been cancelled (see section 61 (5) to (8)); disputes about the demarcation of sectors and areas of councils (see section 62); disputes about the interpretation or application of Part C (bargaining councils), Part D (bargaining councils in the public service), Part E (statutory councils) and Part F (general provisions concerning councils) (see section 63); disputes concerning pickets (see section 69 (8) to (10)); disputes about proposals that are the subject of joint decision-making in workplace forums (see section 86); disputes about the disclosure of information to workplace forums (see section 89); and disputes about the interpretation or application of the provisions of Chapter V which deals with workplace forums (see section 94).



Issues not covered under this provision may also be referred for arbitration. The Director may, in terms of section 191(6), decide that the disputes about unfair dismissals must be referred to the Labour Court, on application by any party to the dispute, after considering:

a)
the reason for dismissal,

b)
whether there are questions of law raised by the dispute,

c)
the complexity of the dispute,

d)
whether there are conflicting arbitration awards that needs to be resolved,

e)
the public interest.

On making this decision, the Director must give the parties to the dispute and the Commissioner an opportunity to make representations.

The Director’s decision is final and the decision may only be reviewed subsequent to the dispute being arbitrated or adjudicated.

The court observed that the LRA gave the employee the discretion to decide on the forum in which a matter would be instituted, because the aggrieved employee was the one who referred the matter and described the nature of the dispute. Once an employee said that a dispute concerned dismissal for misconduct or incapacity, the procedure to follow was set out in the LRA. Where the dispute was categorized as dismissal for operational requirements the procedure to be followed was conciliation before the CCMA followed by a referral to the Labour Court. The court found that, in the event that the description of the dispute resulted in it coming before an incorrect forum, the LRA provides for dealing with the matter in terms of s 191(6) and s 158(2), which both lay down a set procedure for transferring the matter from the one forum to the other.

The court held that in the present case the appropriate section was s 191(6) in terms of which the applicants should have moved an application with the director of the CCMA for the transfer of the matter to the Labour Court. The application would have been appropriately considered in terms of s 191(6)(a). The applicants were clearly obliged to follow this procedure if they sought to take the matter away from the CCMA.

(See THOMAS & OTHERS v MINTROAD SAW MILLS (PTY) LTD (1998) 19 ILJ 323 (LC) at 323H-324B)
Disputes normally referred to the Labour Court for adjudication is as referred to in section 191(5)(b). It includes disputes of which the reason for dismissal is:

a)
automatically unfair,

b)
based on the employer’s operational requirements,

c)
the employee’s participation in a strike that does not comply with provisions of chapter IV of the LRA or, because the employee refused to join, or was refused membership of or was expelled from a trade union, or a party to a closed shop agreement.

All parties may consent to the adjudication of a dispute, which forms part of the Labour Court jurisdiction in terms of section 115(1)(b)(ii), under the auspices of the Commission.

Certain preferences could be deprived from such agreement, such as the simplification of the proceedings. No court pleadings are required, and the risk of a cost order is reduced.

The disadvantages include that no appeal procedure after arbitration exists apart from having the matter taken on review to the Labour Court. Furthermore, a judge of a High Court is better qualified than a Commissioner of the CCMA, to deal with cases. It is a more complicated process to refer a matter to the Labour Court as compared to the CCMA.

An agreement between the parties, whereby both consent to the dispute referred to arbitration, may only be terminated with consent of both parties or after an application to set aside that agreement had been granted by the Labour Court at any time.

In terms of section 24:

(1) Every collective agreement, excluding an agency shop agreement concluded in terms of section 25 or a closed shop agreement concluded in terms of section 26 or a settlement agreement contemplated in either section 142A or 158(1)(c), must provide for a procedure to resolve any dispute about the interpretation or application of the collective agreement. The procedure must first require the parties to attempt to resolve the dispute through conciliation and, if the dispute remains unresolved, to resolve it through arbitration.

(2) If there is a dispute about the interpretation or application of a collective agreement, any party to the dispute may refer the dispute in writing to the Commission if-

(a)
the collective agreement does not provide for a procedure as required by subsection (1);

(b)
the procedure provided for in the collective agreement is not operative; or

(c)
any party to the collective agreement has frustrated the resolution of the dispute in terms of the collective agreement.

(3) The party who refers the dispute to the Commission must satisfy it that a copy of the referral has been served on all the other parties to the dispute.

(4) The Commission must attempt to resolve the dispute through conciliation.

(5) If the dispute remains unresolved, any party to the dispute may request that the dispute be resolved through arbitration.

(6) If there is a dispute about the interpretation or application of an agency shop agreement concluded in terms of section 25 or a closed shop agreement concluded in terms of section 26, any party to the dispute may refer the dispute in writing to the Commission, and subsections (3) to (5) will apply to that dispute.

(7) Any person bound by an arbitration award about the interpretation or application of section 25 (3) (c) and (d) or section 26 (3) (d) may appeal against that award to the Labour Court.

The Labour Appeal Court considered that the scheme of s 24 is to compel the parties to a collective agreement to resolve a dispute about the interpretation of the collective agreement by conciliation, and if that fails, by arbitration, either in terms of an agreed procedure or, in the absence of an agreed procedure, by the CCMA. In terms of s 157(5) the Labour Court does not have jurisdiction to adjudicate an unresolved dispute if the LRA requires the dispute to be resolved through arbitration, except if, in terms of s 158(2), the parties consent to the Labour Court sitting as arbitrator. In this matter the parties had not given their consent.

(See SA MOTOR INDUSTRY EMPLOYERS ASSOCIATION & ANOTHER v NATIONAL UNION OF METALWORKERS OF SA & OTHERS (1997) 18 ILJ 1301 (LAC) at 1312C).

3.3 The procedure for referring a dispute to arbitration

If a party requests that a dispute should be resolved through arbitration under the auspices of the CCMA, the Commission must appoint a Commissioner to arbitrate the dispute.

The applicant refers the dispute by serving a LRA 7.13 form on the other party together with a LRA 7.12 certificate issued in terms of section 136(1)(a). Thereafter, the LRA 7.13 form with proof of service thereof on the other party in terms of Regulation 2, as well as the LRA 7.12 certificate should be filed with the Commissioner of the CCMA.

Neither the LRA nor its regulations stipulate any formalities regarding the completion of the LRA 7.13 form. The parties are merely obliged to list all the remaining issues that still remain unresolved. A party may submit a full description of its case together with a request for the arbitrator to issue his reward.

The Commissioner may decide to call on the parties to reach an agreement on the terms of reference within which the arbitrator has to make a ruling.

The following disputes have been listed in the LRA 7.13 form, that may be referred to:

ARBITRATION REQUESTS

SECTION LIST

NATURE OF DISPUTE

Demarcation disputes (Section 62) must be processed in terms of LRA Form 3.23

LRA SECTION





Dispute

16(9)



Disclosure of information

21(7)



Collective agreement on organisational rights

21(11)



Withdrawal of organisational rights

22(4)



Interpretation of application of organisational rights

24(5)



Interpretation or application of collective agreement

24(6)



Interpretation or application of agency or closed shop 



agreement

45(4)



Interpretation or application of ministerial determination

61(13)



Interpretation or application of lapsed collective 




agreement

74(4)



Disputes in essential services

86(7)



Joint decision-making (workplace forum)

89(6)



Disclosure of information (workplace forum)

94(4)



Interpretation or application of workplace forum 




provisions

133(2)(b)


Consent to arbitration

141(4)



Arbitration of Labour Court matter by consent

191(5)(a)


Unfair dismissal
196(5)(a)


Severance pay

Sch 7, item 3(4)(b)

Unfair labour practices
Form of Proposals, Resolutions and Referrals

(1) A request to the Commission to arbitrate a dispute in terms of sections 16 (9), 21 (7), 21 (11), 22 (4), 24 (5), 24 (6), 45 (4), 61 (13), 74 (4), 86 (7) 89 (6), 94 (4), 133 (2) (b), 141 (4), 191 (5) (a) or 196 (9) or item 3 (4) (b) of Part B of Schedule 7 to the Act must be made in the form of annexure LRA 7.13.

(2) A referral of a dispute to the Commission for conciliation in terms of sections 9 (1), 16 (6), 21 (4), 21 (11), 22 (1), 24 (2), 24 (6), 26 (11), 45 (1), 61 (10), 63 (1), 64 (1) (a), 64 (2), 69 (8), 74 (1), 86 (4) (b), 89 (3), 94 (1), 134, 191 (1) or 196 (6) or item 3 (1) (b) of Part B of Schedule 7 to the Act by the Commission, must be made in the form of annexure LRA 7.11.

(3) Whenever a Proposal, Resolution or Referral is contemplated in terms of a section of the Act shown in column 1 of Table LRA 6, for a purpose listed in column 2 of that Table, the document must be in the form of the annexure listed opposite that section number in column 3 of that Table, and must be produced subject to any conditions listed opposite that section number in column 4 of that Table. 

(See the issues in dispute listed under General Regulation 11(1))

	18. How to request arbitration

(1) A party may request the Commission to arbitrate a dispute by

delivering a document in the form of Annexure LRA 7.13 ("the

referral document").

(2) The referring party must -

(a) sign the referral document in accordance with rule 4;

(b) attach to the referral document written proof that the

referral document was served on the other parties to the

dispute in accordance with rule 6; and

(c) if the referral document is served out of time, attach an

application for condonation in accordance with rule 9.

(3) The Commission must refuse to accept a referral document until

sub-rule (2) has been complied with.

(4) This rule does not apply to con-arb proceedings held in terms of

section 191 (5A).

19 When must the parties file statements

(1) The Commission or a commissioner may direct -

(a) the referring party in an arbitration to deliver a statement

of case; and

(b) the other parties to deliver an answering statement.

(2) A statement in terms of subrule (2) must -

(d) set out the material facts upon which the party relies and

the legal issues that arise from the material facts;

(e) be delivered within the time-period in the notice referred

to in sub-rule (2).
(see CCMA rule 18 and 19 promulgated on 1 August 2002 in 

Government Gazette no 23611 dated 25 July 2002)


	24. Where a conciliation or arbitration will take place

(I) A dispute must be conciliated or arbitrated in the province in

which the cause of action arose, unless a senior commissioner

in the head office of the Commission directs otherwise.

(2) The Commission within a province determines the venue for

conciliation or arbitration proceedings.
(see CCMA rule 24 promulgated on 1 August 2002 in 

Government Gazette no 23611 dated 25 July 2002)


3.4 Time periods for referring disputes to the CCMA or Bargaining Council for Arbitration.

Those disputes that the LRA requires to be resolved through Arbitration by the CCMA must be referred to the CCMA for arbitration within 90 days after the date on which the certificate that the dispute remains unresolved was issued; or a party has requested that the dispute be resolved through Arbitration.[See section 136(1)] 

Those disputes that the LRA requires to be resolved through Arbitration by the Bargaining Council must be referred to the Bargaining Council for arbitration within the time period provided by the Bargaining Council after the date on which the certificate that the dispute remains unresolved was issued; or a party has requested that the dispute be resolved through Arbitration. The Bargaining council may prescribe these time periods in terms of its constitution or a collective agreement.

3.5 Notice of Arbitration

	21. What notice must the commission give of an arbitration

The Commission must give the parties at least 21 days notice, in

writing, of an arbitration hearing, unless the parties agree to a shorter

period.
(see CCMA rule 21 promulgated on 1 August 2002 in 

Government Gazette no 23611 dated 25 July 2002)


3.6 Jurisdiction of Arbitration

	22. How to determine whether a commissioner may arbitrate a dispute

If during the arbitration proceedings it appears that a jurisdictional issue

has not been determined, the commissioner must require the referring

party to prove that the Commission has jurisdiction to arbitrate the

dispute.
(see CCMA rule 22 promulgated on 1 August 2002 in 

Government Gazette no 23611 dated 25 July 2002)


3.7 Postponement of Arbitration 

	23. How to postpone an arbitration

(1 ) An arbitration may be postponed -

(a) by agreement between the parties in terms of subrule (2);

or

(b) by application and on notice to the other parties in terms

of sub-rule (3).

(2) The Commission must postpone an arbitration without the

parties appearing if -

(a) all the parties to the dispute agree in writing to the

postponement; and

(b) the written agreement for the postponement is

received by the Commission more than seven days

prior to the scheduled date of the arbitration.

(3) If the conditions of sub-rule (2) are not met, any party may apply

in terms of rule 31 to postpone an arbitration by delivering an

application to the other parties to the dispute and filing a copy

with the Commission before the scheduled date of the

arbitration.

(4) After considering the written application, the Commission may -

(a) without convening a hearing, postpone the matter; or

(b) convene a hearing to determine whether to postpone the

matter.
(see CCMA rule 23 promulgated on 1 August 2002 in 

Government Gazette no 23611 dated 25 July 2002)


3.8 Enforcement of collective agreements by Bargaining Councils
	Section 33A- Enforcement of collective agreements by Bargaining Councils


	“Collective agreement (CA)”: 
Basic condition of employment covered by CA

Rules of BC fund or scheme

BC party ------- BC arbitrator


Non-BC party -------
----------CCMA appoint arbitrator(not under CCMA auspices)
Same powers as commissioner ito S142
S138 applies (General provisions of Arb proceedings)

May determine:

Interpretation of CA / Application of CA

Issue award:

Any amount ito CA

Fine ito CA

Charge arbitration fee

Costs

138(9) awards

Interest

Award final and binding
Review

Settlement agreement [142A]

Rescission, Review [143]

Execution of order [146]

(I t o section 33A of the Amended LRA)



3.9 Witness subpoenas at the CCMA

	Subpoena of witness at CCMA [Section 142; Rule 37]


	14 days prior to Arb: complete LRA 7.16 
+ written notice why need for evidence

and/or reasons for requesting CCMA to waive requirement to pay witness

CCMA issues subpoena/ refuse subpoena

7 days prior to Arb: serve subpoena on witness

+pay 1 day witness fee (if so directed by CCMA)

At arb:

CCMA pay witness fee [142(c) or 142(a)]

Party pay witness fee [142(b)]

No witness fee payable –CCMA direction [R38(3)]

When must pay witness fee?



3.10 Representation at the Arbitration

The representation of parties at the Commission is dealt with in sections 135(4), 138(4) and 140(1) of the Act.
Section 135(4) provides that: "In the conciliation proceedings a party to the dispute may appear in person or be represented only by-
(a) a director or employee of that party; or
(b) any member, office bearer or official of that party's registered trade union or registered employers' organisation.
Section 138(4) provides that: "In any arbitration proceedings, a party to the dispufe may appear in person or be represented only by:
(a) that a legal practitioner;
(b) a director or employee of the party; or
(c) any member, ofice-bearer or official of that party's registered trade union or a registered employers' organisation."
Section 140(1) provides that: " I f the dispute being arbitrated is about the fairness of a dismissal and a party has alleged that the reason for the dismissal relates to the employee's conduct or capacity, the parties, despite section 138(4), are not entitled to be represented by a legalpraciifioner in the proceedings unless -
(a) the commissioner and all the other parties consent;
(b) the commissioner concludes that it is unreasonable to expect a party to deal with the dispufe without legal representation, after considering -
(i) the nature of the questions of law raised by the dispute;

(ii) the complexity of the dispufe;

(iii) the public interest; and

(iv) the comparative ability of the opposing parties or their

representatives to deal with the dispute.

	25. Objections to a representative appearing before the Commission.

(1) If a party to the dispute objects to the representation of another

party to the dispute or the commissioner suspects that the

representative of a party does not qualify in terms of the Act, the

commissioner must determine this issue. 2

(2) The commissioner may call upon the representative to establish

why the representative should be permitted to appear in terms of

the Act.

(3) A representative must tender any documents requested by the

commissioner, in terms of sub-rule (2), including constitutions,

pay slips, contracts of employment, documents and forms,

recognition agreements and proof of membership of a trade union

or employers' organisation.
(see CCMA rule 25 promulgated on 1 August 2002 in 

Government Gazette no 23611 dated 25 July 2002)


PRE-LITIGATION
3.11 Procedure for referring the matter to the Labour Court

After the conciliation proceedings were finalise by the issuing of the certificate that the dispute remains unresolved, the matter may proceed to the Labour Court in the circumstances that it has jurisdiction. In terms of section 77 of the Basic Conditions of Employment Act, no conciliation procedure is prescribed for employment contractual claims.

The Applicant, before referring a matter to the Labour Court for adjudication, should apply for a case number by submitting a Schedule 1 form to the Registrar of the respective division of the Labour Court.

After the Court has allocated a case number to the applicant, he should refer the matter to the Court by filing an application similar to the Schedule 2 form.  The Schedule 2 form together with a LRA 7.12 certificate, issued in terms of section 136(1)(a), should be served on the other party in terms of Rule 4. The matter should then be filed at Court together with proof of service on the other party, with the relevant LRA 7.12 certificate.

The Labour Court may refuse to determine any dispute, other than an appeal or review before the Court, if the Court is not satisfied that an attempt has been made to resolve the dispute through conciliation.

A certificate issued by a Commissioner or a Council (LRA 7.12 form) stating that a dispute remains unresolved serves as sufficient proof that an attempt has been made to resolve that dispute through Conciliation. (See sect 157(4)).

The statement of claim should contain the information as referred to in rule 6 of the Rules for the Conduct of Proceedings in the Labour Court.

3.12 Contents of Schedule 2 form (Statement of claim)

Heading:







Case number:

Statement of claim in terms of section  _________

DETAILS OF THE PARTIES

Applicant:


The applicant is x, an adult person, residing at x.

(Is the applicant an individual employee, an applicant for employment, a registered trade union, a company, etc.?)

Respondent:


The respondent is y, a private company/public company/close corporation with limited liability and registered in terms of the laws of South Africa with main place of business within the jurisdiction of the above Honourable at Court at x. (Territorial Jurisdiction)

(Is the respondent an individual, a registered company, a closed corporation, a partnership, or municipality? Identify the employer in sufficient detail to determine whether it is a natural person, corporate body, or voluntary association. See rule 20 in respect of partnerships.)

Jurisdiction of the Court:

Description that an employment relationship as contemplated in the LRA existed prior to the dismissal and that the Labour Court is vested with jurisdiction in terms of section 191(5)(b) to adjudicate this matter (Substantive Jurisdiction).

The date of the employment, that a letter of appointment was issued or not, the nature of the employment and duties, special conditions that may have existed such as a contract for a fixed period only or sub-contractor agreement.

An overview of the remuneration received by the Applicant, including salary and benefits.

STATEMENT OF FACTS THAT WILL BE RELIED ON TO ESTABLISH THE APPLICANT’S CLAIM

The merits:

The sequence of events preceeding the dismissal.

All relevant dates when discussions on all issues in dispute were held, at which venue did this take place and who attended? Actions instituted by the respective parties and what resulted there from. All correspondence entered into, reports, documentation, policies, agreements, calculations that may support every submission and which is considered to be relevant should be referred to.  

Events on the day of dismissal describing the employer’s actions.

The employees immediate response to the employer’s actions.

(A clear and concise statement of the legal issues that arise from the material facts, in chronological order, on which the party relies. The statement of material facts must be sufficiently particular to enable any opposing party to reply to the document)

THE LEGAL ISSUES THAT ARISE FROM THE ABOVE FACTS

(In short, numbered paragraphs, clearly and briefly state the legal principals that are relevant to the success or failure of the claim that is being made in this statement of case. In particular, identify those specific sections of the Labour Relations Act, No. 66 of 1995, that are applicable to the claim and briefly state why they are applicable in this matter. (See rule 6, footnote 1, of the rules.) If the facts of the matter support alternative claims the legal principles governing any alternative claims should also be stated in the same way, clearly indicating that it is an alternative claim. An alternative claim cannot be advanced if it depends on a different set of facts from those detailed in paragraph 6 of this statement.)

Procedural fairness:

This may involve that the employer has failed to offer the employee a hearing or adequate opportunity to explain his actions.

If a hearing was held, all necessary procedural requirements that allegedly was not followed by the employer, such as the employee was not notified on the charges/ was given short notice/ was not given opportunity to state his case, could be listed. 

It might also include that:

-The Respondent did not adhere to its own codes and procedures at all relevant times.

-The employer declined the employee representation at the hearing.

-The employee was not offered an opportunity to state his case or not allowed to cross-examine the employer’s witnesses or not allowed to call witnesses on his own behalf.

-The employer failed to give reasons for its judgement.

-The chairperson at the enquiry was biased.

Substantive fairness:

The employee is not guilty on the charges.

The wrong person was found guilty on the charges.

Selective discipline.

The employee’s alleged misconduct was not serious enough to be considered to have breached the trust relationship that existed between the parties.

The penalty imposed compared to the employee’s conduct was too harsh in the circumstances.

The employer has failed to consider mitigating circumstances before giving a verdict.

Guidelines in cases of dismissal for misconduct

Any person who is determining whether a dismissal for misconduct is unfair should consider-

(a)
whether or not the employee contravened a rule or standard regulating conduct in, or of relevance to, the workplace; and

(b)
if a rule or standard was contravened, whether or not-

(i)
the rule was a valid or reasonable rule or standard;

(ii)
the employee was aware, or could reasonably be expected to have been aware, of the rule or standard;

(iii)
the rule or standard has been consistently applied by the employer; and

(ii) dismissal was an appropriate sanction for the contravention of the rule or standard.

See Item 7 of schedule 8 Code of good practice: dismissal

Guidelines in cases of dismissal for poor work performance

Any person determining whether a dismissal for poor work performance is unfair should consider-

(a)
whether or not the employee failed to meet a performance standard; and

(b)
if the employee did not meet a required performance standard whether or not-

(i)
the employee was aware, or could reasonably be expected to have been aware, of the required performance standard;

(ii)
the employee was given a fair opportunity to meet the required performance standard; and

(iii) dismissal was an appropriate sanction for not meeting the required performance standard.

See Item 9 of schedule 8 Code of good practice: dismissal

Conciliation:

Applicant made application to the Commission for Conciliation, Mediation and Arbitration for the convening of a Conciliation meeting on X.

The conciliation meeting took place on X but failed to settle the matter.

As a result of the conciliation meeting, the certificate as annexed hereto, annexure X, has been issued in the form of LRA 7.12 form indicating that the dispute has remained unresolved as on X.

The dispute has been referred to the above Honourable Court in terms of section X.

Conclusion:

Therefore the Applicant’s submission that the Respondent’s conduct, based on the above, construes an unfair dismissal/automatically unfair dismissal/residual unfair labour practice.

As a result of the employer’s actions the employee has been severely prejudiced. 

Relief sought:
The Applicant accordingly seeks a determination in terms of section X of the Labour Relations Act, no 66 of 1995, as amended for an order:

That the conduct of the respondent construes an unfair/automatically unfair dismissal.

Directing the respondent to re-instate the applicant retrospectively from the date of his dismissal until the date of the hearing on those terms and conditions that are not less favourable to him/her than those which governed his/her employment prior to his/her dismissal, alternatively

Directing the Respondent to compensate the Applicant for the maximum an amount in terms of the LRA, based on the Applicant’s remuneration which he/she was entitled to prior to his/her dismissal,

Directing the Respondent to pay the costs of these proceedings,

For such further and/or alternative relief as the above Honourable Court may deem fit.

(Specify the nature of the order that you are seeking from the court and if you are requesting an order for costs. The nature of the relief that can be granted is determined by the provisions of the Labour Relations Act, No. 66 of 1995, which govern the type of dispute under consideration and the powers of the court in section 162 of the act)

Schedule of documents:

(Documents that are material and relevant to the claim are documents that might advance the case of either party by providing evidence of a fact that is important to the success or failure of the claim. Even documents of this nature that might advance the case of the opposing party should be listed in this annexure. The schedule should list documents in chronological order and provide a brief description of each one, next to the date on which the document was issued.)

The Applicant annexe hereto as “A” a list of books and documents in terms of rule 6(9), which are material and relevant to the issue.       

The Applicant will accept service of all documents in these proceedings at X

If the Respondent wishes to defend this action, it shall within 10 days of service hereof, deliver to this Honourable Court and to the Applicant, a reply referred to in rule 6(1)(a)(I), failing which a determination as contemplated in section  X   of the Act, including an order for costs, may be made in the Respondent’s absence.

Signed at           on this           day of              20                            .








XXX Attorneys


Representatives for the Applicant








xxx Road








P.O.Box xxx








Johannesburg








Tel: xxx








Fax: xxx








Ref: XXX

To: The Registrar of the Labour Court 

       of South Africa

       Private bag X

       0002
Registered Mail and Facsimile Transmission (011) X

C.C. : (Respondent)

           P.O. Box X

           Johannesburg

           0002

           Attention: x 
Registered Mail and Facsimile Transmission (011) X

(Also submit a list of documents that are relevant pertaining to the dispute.)

The Labour Court may  issue  practice directions that may require the format and style in which the court document should be drafted.

3.13 The Respondent’s Response to the Applicant’s Statement of Claim.

In terms of Labour Court rule 6(3), the Respondent must meet the following requirements when apposing the Applicant’s application:

(a) Any party on whom a statement of claim is served may deliver a response to that statement.

(b) The response must, with the changes required by the context, contain the same information required by sub-rule (1).

(c) A response must be delivered within 10 days of the date on which the statement of claim is delivered.

3.14 Calling of expert witnesses

In terms of rule 6(10) (a) any party intending to call an expert witness must deliver a notice to that effect, together with a summary of the evidence of the expert witness, at least 15 days before the date of the hearing.

 If a party fails to comply with paragraph (a) the court may decline to admit the evidence, or admit it only on good cause shown, and may make an order as to costs. (See rule 6(10) (b))

3.15 The Pre-trial conference by parties.
In terms of Labour Court Rule 6(4) (a), after a response had been delivered, the parties to the proceedings must hold a pre-trial conference in terms of paragraph (b) within 10 days of delivery of the response.

(b) At a pre-trial conference, the parties must attempt to reach consensus on the following:



(i)
Any means by which the dispute may be settled;



(ii)
facts that are common cause;



(iii)
facts that are in dispute;



(iv)
the issues that the court is required to decide;

(v)
discovery and the exchange of documents, and the preparation of a paginated bundle of documentation in chronological order;

(vi)
the manner in which documentary evidence is to be dealt with, including any agreement on the status of documents and whether documents, or parts of documents, will serve as evidence of what they purport to be;

(vii)
whether evidence on affidavit will be admitted with or without the right of any party to cross-examine the deponent;



(viii)
which party must begin;



(ix)
the necessity for any on-the-spot inspection;



(x)
securing the presence at court of any witness;

(xi)
the resolution of any preliminary points that are intended to be taken;



(xii)
the exchange of witness statements;



(xiii)
expert evidence; and

(xiv)
any other means by which the proceedings may be shortened.

(c) If the matter has not been settled, the parties must draw up and sign a minute dealing with the matters set out in paragraph (b).

(d) The party initiating the proceedings must ensure that a copy of the minute is delivered within five days of the conclusion of the pre-trial conference.

Judge's directions

In terms of Labour Court Rule (5), when the minute of a pre-trial conference is delivered or the time limit for its delivery lapses, whichever occurs first, the registrar must send the file to a judge of the court for directions in terms of this sub-rule. The judge who receives the file from the registrar may -

(a)
direct the registrar to enrol the matter for hearing if the judge is satisfied that the matter is ripe for hearing; or

(b)
direct that an informal conference be held before a judge in chambers to deal with any pre-trial matters; or

(c)
direct the parties to convene a further formal pre-trial conference at a date, time and place fixed by the registrar, at which a judge must preside, to deal with any pre-trial matters.

Judge's powers on pre-trial matters

In terms of Labour Court Rule (6) a judge may, at a pre-trial conference held in terms of sub-rule (5)(b) or (5)(c), make any appropriate order for the further conduct of proceedings, including an order as to costs.

Non-compliance with sub-rules (4), (5) and (6) of the Labour Court regarding pre-trial conferences

In terms of Labour Court Rule (7), if any party fails to attend any pre-trial conference convened in terms of sub-rule (4)(a), (5)(b) or (5)(c), or fails to comply with any direction made by a judge in terms of sub-rules (5) and (6), the matter may be enrolled for hearing on the direction of a judge and the defaulting party will not be permitted to appear at the hearing unless the court on good cause shown orders otherwise.

3.16 Pre-arbitrations meeting

	20 When the parties must hold a pre-arbitration conference

(1 ) The parties to an arbitration must hold a pre-arbitration

conference dealing with the matters referred to in subrule (2), if

directed to do so by the Director.

(2) In a pre-arbitration conference, the parties must attempt to reach

consensus on the following:

(a) any means by which the dispute may be settled;
(b) facts that are agreed between the parties;

(c ) facts that are in dispute;

(d) the issues that the Commission is required to

decide;

(e) the precise relief claimed and if compensation is

claimed, the amount of the compensation and how

it is calculated;

(f)the sharing and exchange of relevant documents,

and the preparation of a bundle of documents in

chronological order with each page numbered;

(g) the manner in which documentary evidence is to

be dealt with, including any agreement on the

status of documents and whether documents, or

parts of documents, will serve as evidence of what

they appear to be;

(h) whether evidence on affidavit will be admitted with

or without the right of any party to cross-examine

the person who made the affidavit;

(i) which party must begin;

(j) the necessity for any on-the-spot inspection;

(k) securing the presence at the Commission of any

witness;

(l) the resolution of any preliminary points that are

intended to be taken;

(m) the exchange of witness statements;

(n) expert evidence;

(o) any other means by which the proceedings may be

shortened:

(p) an estimate of the time required for the hearing;

(q) the right of representation; and

( r) whether an interpreter is required and, if so, for

how long and for which languages.

(3) Unless a dispute is settled, the parties must draw up and

sign a minute setting out the facts on which the parties

agree or disagree.

(4) A minute in terms of sub-rule (3) may also deal with any

other matter listed in sub-rule (2).

(5) The referring party must ensure that a copy of the pre-

arbitration conference minute is delivered to the

appointed commissioner within seven days' of the

conclusion of the pre-arbitration conference.

(6) The commissioner may, after receiving a pre-arbitration

minute -

(a) enroll the matter for arbitration;

(b) direct the parties to hold a further pre-arbitration

conference; or

(c) make any other direction to the parties concerning

the conduct of the arbitration.

(7) If a party that has referred a matter to arbitration fails to

attend a pre-arbitration conference, the commissioner

may deal with the matter in terms of rule 30.

(8) If any other party fails to attend a pre-arbitration

conference without a justifiable reason, the commissioner

may make an order of costs against that party.

(9) The parties to an arbitration may agree to hold a pre-

arbitration conference in terms of sub-rule (2).
(see CCMA rule 20 promulgated on 1 August 2002 in 

Government Gazette no 23611 dated 25 July 2002)


3.17 Disclosure of documents

	29. Disclosure of documents

(1 ) Either party may request a commissioner to make an

order as to the disclosure of relevant documents.

(2) The parties may agree on the disclosure of documents.
(see CCMA rule 29 promulgated on 1 August 2002 in 

Government Gazette no 23611 dated 25 July 2002)


3.18  Pagination

In terms of Labour Court rule 22B in all opposed proceedings, including applications for urgent relief, the documents that are filed with the registrar must be paginated by the party initiating the proceedings.

The party initiating the proceedings must compile and deliver an index 


before the matter is heard.

The parties must ensure that their copies of the documents filed with the 


registrar are paginated in accordance with the index.

3.19 Witness subpoenas in Labour Court
In terms of Labour Court rule 32 any party who requires a witness to attend any proceedings to give evidence may have a subpoena issued by the registrar for that purpose.

A subpoena must comply with Form 3.

FORM 3

THE LABOUR COURT OF SOUTH AFRICA

SUBPOENA

Case No. .................................

In the matter between-

.............................................................................................................Applicant

and

.........................................................................................................Respondent

To the sheriff:

INFORM-


(1) 


(2)
(State names, occupation, and place of business or residence)


(3) 


(4) 

that each of them is required to appear in person before this court at ...................... 

on the ........ day of ................................19....... at .............(time) and to remain in attendance until excused by the court, in order to testify on behalf of the applicant/respondent in regard to all matters within their knowledge relating to an action pending in the court in which the applicant claims-


(1) .................................................….. (2).......................................................

           (3)........................................................ from the respondent;

AND INFORM them that they are further required to bring with them and to produce to the court .........................................................................................................

.............................................................................................................................

(here describe accurately each document, book or other thing to be produced)

AND INFORM each of the above persons that they should on no account neglect to comply with this subpoena as they may render themselves liable to a fine, or to imprisonment.

Signed and dated at ............................... this .......... day of .......................20.......

......................................................

Registrar of the Labour Court

...........................................................

Applicant's/Respondent's Attorney

If a witness is required to produce in evidence any document or thing in the witness's possession, the subpoena must specify the document or thing to be produced.

After the subpoena has been issued, it must be served by the Sheriff in any manner authorised by rule 4.

A witness who has been required to produce any document or thing at the proceedings must hand it over to the registrar as soon as possible after service of the subpoena, unless the witness claims that the document or thing is privileged.

After the witness has handed over any document or thing to the registrar it may be inspected by any party to the proceedings.

Once the inspection in terms of sub-rule (6) is complete, the registrar must return the document or thing to the witness.
3.20 General Regulation 4 - Witness fees
[GENERAL REGULATIONS as amended by:

Government Notice R442 in Government Gazette 17867 of 27 March 1997]
(1) The fee payable to a witness in terms of section 142(7) of the Act is the total of-

(i)
R100 for each day or part of a day during which the witness is required to be present at any proceedings; and

(ii)
reasonable substantiated travel and subsistence expenses incurred by the witness in order to be present at those proceedings.

(2)  Despite sub-regulation (1), no witness fee may be paid to a person who, at the time of the relevant proceedings, is employed full-time by the state, or is a member of any legislature mentioned in the Constitution.

3.21 Witness Subpoenas in the CCMA

	Subpoena of witness at CCMA [Rule 37]


	14 days prior to Arb: complete LRA 7.16 
+ written notice why need for evidence

and/or reasons for requesting CCMA to waive requirement to pay witness

CCMA issues subpoena/ refuse subpoena

7 days prior to Arb: serve subpoena on witness

+pay 1 day witness fee (if so directed by CCMA)

At arb:

CCMA pay witness fee [142(c) or 142(a)]

Party pay witness fee [142(b)]

No witness fee payable –CCMA direction [R38(3)]

When must pay witness fee?



	37. How to have a subpoena issued

(1) Any party who requires the Commission or a

commissioner to subpoena a person in terms of section

142( 1) of the Act, must file a completed LRA Form 7.1 6
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together with a written motivation setting out why the

evidence of the person to be subpoenaed is necessary.

(2) A party requesting the Commission to waive the

requirement for the party to pay witness fees in terms of

section 142(7)(c) must set out the reasons for the request

in writing at the time of requesting the Commission to

issue a subpoena in respect of that witness.

(3) An application in terms of subrule (I) must be Tiled with

the Commission at least fourteen days before the

arbitration hearing, or as directed by the commissioner

hearing the arbitration.

(4) The Commission or a commissioner may refuse to issue

a subpoena if-

(a) the party does not establish why the evidence of

the person is necessary;

(b) the party subpoenaed does not have a reasonable

period in which to comply with the subpoena;

(c) the Commission or a commissioner is not satisfied

that the party has made arrangements to pay the

witness fees and the reasonable travel costs of the

person subpoenaed.

(5) A subpoena must be served on the witness subpoenaed -

(a) by the person who has requested the issue of the

subpoena or by the Sheriff, at least seven days

before the scheduled date of the arbitration; and

(b) if so directed by the Commission, accompanied by

payment of the prescribed witness fees for one day

in accordance with the tariff of allowances

published by notice in the Government Gazette in

terms of section 142(7) of the Act and the

witnesses’ reasonable travel costs.

(6) Subrules 4(c) and 5(b) do not apply if the Commission in

terms of section 142(7)(c), has waived the requirement to

pay witness fees.

38. Payment of witness fees

(1) A witness subpoenaed in any proceedings in the

Commission must be paid a witness fee in accordance

with the tariff of allowances published by notice in the

Government Gazette in terms of section 142(7) of the Act.

(2) The witness fee must be paid by -

(a) the party who requested the Commission to issue the

subpoena; or

(b) the Commission, if the issue of the subpoena was not

requested by a party or if the Commission waives the

requirement to pay witness fees in terms of section

142(7)(c).

(3) Despite subrule (I), the commissioner may, in

appropriate circumstances, order that a witness receive

no fee or only part of the prescribed fee.
(see CCMA rules 37 and 38 promulgated on 1 August 2002 in 

Government Gazette no 23611 dated 25 July 2002)


